STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,260 &
g
) 11, 648
Appeal of )
| NTRODUCTI ON

The petitioners appeal the decisions by the Departnent of
Social Welfare termnating their ANFC benefits because the
youngest child in each petitioner's famly has reached the age
of eighteen and is not expected to graduate high school before
turning nineteen. Although sone aspects of each petitioner's
ci rcunst ances are uni que, because their underlying | egal
argunents are identical, and because both are represented by
the sane attorneys (the South Royalton Legal Cinic of the
Vernont Law School), their appeals to the board have been

consol i dat ed.

FI NDI NGS OF FACT

The essential facts are not in dispute. In both cases
the children in question are eighteen years old and are
attendi ng high school on a full-tinme basis. Although both of
them are presently doing well in school and plan to graduate,
bot h were diagnosed at an early age as having | earning
disabilities, and they were at one tine eligible for and
reci pients of special education services. As part of those
services, and because of their disabilities, both children had

to repeat at |east one early grade of school. As a result,
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and for no other reason, neither child is scheduled to
graduat e hi gh school before turning age nineteen.

The petitioners in these cases (the children' s nothers)
are unenpl oyed single parents. They suffer from nedical
conditions of their own and have applied for disability
benefits. At this tinme, however, w thout ANFC they have no
means of support other than general assistance. Needless to
say, the loss of their ANFC will inpair not only their and
their children's ability to neet basic |iving needs, but also

the ability of their children to attend and finish school.

Dl SCUSSI ON

The underlying basis of the Departnent’'s decisions in
these cases is a federal AFDC statutory provision, 42 U S.C >

606(a)(2), passed by Congress as part of the Owmi bus Budget
Reconciliation Act of 1981 (OBRA), that defines a "dependent
child" as one who is either:
(A) under the age of eighteen, or (B) at the option of
the state, under the age of nineteen and a full-tine
student in a secondary school...if, before he attains
age ni neteen, he may reasonably be expected to conplete
t he program of such secondary school ..

Since 1981, federal and state regulatory provisions have
essentially mrrored this language. See 45 C.F.R > 233.39(hb)

and WA M > 2301 (in its regulations Vernont adopted the

above ei ghteen-year-old "option").

In the instant cases there is no question that the



Fair Hearings No. 11,260 & 11,648 Page 3

Departnment's actions are in accord with the above provi sions.
Both of the petitioners' children are over eighteen, and they
wi |l not graduate from high school before they turn nineteen.
The petitioners argue, however, that the Departnment in
termnating their ANFC benefits has violated certain

provi sions of state |law, and that the federal statute and the
federal and state regulations (supra) conflict with the anti -
di scrimnation provisions of the Anericans with Disabilities

Act of 1990 (ADA) and violate constitutional equal protection.
The ADA at 42 U.S.C. > 12132 provides that:

Subj ect to the provisions of this subchapter, no
qualified individual with a disability shall, by reason
of such disability, be excluded fromparticipationin or
be denied the benefits of the services, prograns, or
activities of a public entity, or be subjected to

di scrimnation by any such entity.

In this case there is no dispute that the Departnent is a

"public entity" within the neaning of the Act. See 42 U. S . C
> 12131(1). There is also no dispute that the Departnent, as

a recipient of federal funding, is also subject to the simlar

anti-discrimnation provisions of section 504. See 29 U S.C.
> 794. The Departnent al so does not dispute that the
petitioners' children neet the ADA definition of "disability".
See 42 U.S.C. > 12102(2).

The petitioners maintain that both the age and graduation
requi renents of the federal and state statutes and regul ations

regarding ANFC eligibility for secondary school students age
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ei ghteen and over violate the above anti-discrimnation
provi sions of the ADA and section 504. Section 12131(2) of the
ADA provi des:
The term"qualified individual with a disability" neans
an individual with a disability who, with or wthout
reasonabl e nodi fications to rules, policies, or
practices, the renoval of architectural, comunication
or transportation barriers, or the provision of
auxiliary aids and services, neets the essenti al
eligibility requirenents for the receipt of services or
the participation in prograns or activities provided by
the public entity.
A crucial question in these cases is whether the
petitioner's children, were it not for their disabilities,

"nmeet the essential eligibility requirenments” of the pertinent
ANFC regul ations. If so, 28 CF.R > 35.130(b)(7) provides:

A public entity shall make reasonable nodifications in

policies, practices, or procedures when the

nmodi fications are necessary to avoid discrimnation on

the basis of disability, unless the public entity can

denonstrate that making the nodifications woul d

fundanentally alter the nature of the service, program

or activity.

Incredibly, it appears that no federal or state court has
yet consi dered whet her the age and graduation restrictions in
the AFDC statutes and regul ations violate either the ADA or
section 504. However, in pronulgating federal regulations to
i npl ement the ADA the U S. Attorney CGeneral commented that the

foll ow ng practices were prohibited:
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bl atantly exclusionary policies and practices that
are neutral on their face, but deny individuals with
disabilities an effective opportunity to partici pate.
56 F. R 35694, 35704 (1991).

Those conmments make specific reference to Al exander V.

Choate, 469 U S. 287 (1985), a United States Suprene Court
case decided prior to the enactnment of the ADA that considered
whet her certain tinme limtations on inpatient hospital
coverage under Medicaid discrimnated against the handi capped
in violation of section 504. The comrents specify that the
anti-discrimnation provisions of the ADA are consistent with
those in section 504 as interpreted in Choate. |d.

In Choate, the Suprene Court adopted a "nmeani ngful
access" test to determne that a "facially neutral” provision
in the Tennessee Medicaid regulations that limted inpatient
hospital coverage to fourteen days did not discrimnate
agai nst handi capped individuals. 1d. at 301. 1In that case the
basis of the plaintiffs' argunent was that as a general matter
handi capped i ndividuals required | onger hospital stays.
However, in rejecting this argunent the Court concl uded that
" nothing in the record suggests that the handi capped
will be unable to benefit neaningfully fromthe coverage
they will receive under the 14-day rule.” |d. at 302.
However, the Court al so nade clear that there may well be
circunstances in which ". . . reasonable adjustnents in the
nature of the benefit offered nust at tinmes be nmade to assure

meani ngf ul access.” 1d. at 301, footnote 21.
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In the instant cases the petitioners nake the simlar
argunent that as a general nmatter it takes handi capped
students | onger to graduate from high school than their non-
handi capped peers. Therefore, the petitioners argue, the
general eighteen-year-old age limtation in the ANFC program
is discrimnatory. Accepting the factual prem se of the
petitioners' argunent, it must nonethel ess be concl uded that
under Choate the petitioners have not denonstrated that the
ei ghteen-year-old age limtation, which applies to all AFDC
reci pients, denies the petitioners "nmeaningful access" to AFDC
benefits to the sane extent that non-handi capped i ndividual s
are eligible. Mreover, handi capped students over age

ei ghteen (li ke their non-handi capped peers) sinply do not

"meet the essential eligibility requirenments” of the ANFC
program See > 12131(2) of the ADA, supra. The Board al so

agrees with the Departnent that to grant ANFC benefits to
handi capped ei ghteen to twenty-one year olds would constitute
a "fundanental alteration"” of the ANFC program and is not,
therefore, a "reasonable nodification" within the
contenpl ation of the ADA or section 504. See Fair Hearing No.
7561.

The sanme cannot be said, however, of the so-called

"graduation requirenent” under the ANFC statutes and
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regul ations.® Wile the general eighteen-year-old age
[imtation in the ANFC programis closely anal ogous to the
fourteen-day Medicaid coverage limtation in Choate, the
ni net een-year-old graduation requirenment is clearly
di stingui shable. As found above, it is only because of the
disabilities of the petitioners' children that they cannot
acconpl i sh high school graduation before age ni neteen. Thus,
it nmust be concluded that the petitioners' children are indeed
bei ng denied an "effective opportunity to participate” in this
aspect of the ANFC programto the sane extent as non-
handi capped reci pi ents.

Mor eover, as ei ghteen-year-old high school students the
petitioners' children "neet the essential eligibility
requi renents” of the ANFC programin every other respect.
Unl i ke extending the general age l|limtations beyond age
ei ghteen only to handi capped individuals, supra, allow ng the
extensi on of ANFC benefits to those ei ghteen-year-old

handi capped children who can denponstrate that were it not for

their disabilities they woul d have been able to graduate high

school before age nineteen would not constitute a "fundanental
alteration"” of the ANFC program Such children woul d receive
no nore ANFC than certain other non-handi capped- ei ght een-year -

ol d students.

'I't does not appear that this distinction was clearly
raised in Fair Hearing No. 7561; at |east the board did not
address it in its decision in that case.
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The Departnent concedes that the purpose of the ADA and
section 504 is to "assure that handi capped individuals receive
evenhanded treatnent”. Choate, id. at 304. Regarding these
petitioners' clainms to ANFC benefits, at least until their
children reach age ni neteen, the Board cannot see how both the
| etter and purposes of the ADA and section 504 (supra) can be
nore precisely met. It is, therefore, concluded, that because
the petitioners' children are high school students who, solely

except for their disabilities, would neet the graduation
requi renents of 42 U S.C. > 606(a)(2) and WA M > 2301, under

the ADA and section 504 the Departnent nmust continue the
petitioners' ANFC benefits until the petitioners' children
reach age nineteen.?
ORDER
The Departnent's decisions in these cases are nodified in
that the petitioners' ANFC benefits are continued until the
petitioners' children reach age nineteen.

##H#

G ven this conclusion, it is not necessary to rule upon
any of the other argunents raised by the petitioners or
addressed in the hearing officer's recomendati on.



